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AGENDA TITLE: Report by the East Side Improvement Committee
MEETING DATE: June 15, 1994
PREPARED BY: City Clerk
RECOMMENDED ACTION:  None required.
BACKGROUND INFORMATION: The East Side Improvement Committee has requested to make
a report to the Lodi City Council. Colleen Dixon and Harry
Marzolf will be present to make this report.
FUNDING: None required.
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Jennifer Pernin

City Clerk/City of Lodi

221 U. Pine Strneet

Lodi, CA 95240

Dean Jennifen,

The Eastside Improvement Commitiee represented Ly mysell and
Hanny Marzhofl would £ike to Le included én the Council feeting

undenr Committee Reponts for the June 71s% meeting.

We would Like to present the concept of ne-enforcing the
Drug Free Zone laws in the City of Lodi. UWe hope to get
enough intenest of the Council to &ring it Qack to an Agenda

ilem for action at a fulurne meeling.

It you need furtlher infoamatlion, please contact me at

(209) 339-9953 during the day.

Thank you for your alicniion o this malten.
Sincenely,

uul&mbét%ﬂ

Coélleen Dixon

Casrtride Improvement Committee
Chair/Neighlorhood Valch
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S CALIFORNIA HEALTH and SAFETY CODE

Sections 11353, 11353.1, 11353.5, 11353.6, 11353.7, 11380, 11330.1 referencing enhanced
penalities for drug dealing in and around schools, parks, youth centers, etc.

Common term: "Drug Free Zones"

§ 11353. Adult inducing minor to violate provisions; use or cmployment
of minors; punishment

Lvery person 18 years of age or over, (a) who in any voluntary manner
solicits, inducces, encourages, or intimidates any minor with the intent that the
minor shall violate any provision of this chapter or Scction 11550 with respect
to cither (1) a controlled substance which is specified in subdivision (b), (c),
or (c). or paragraph (1) of subdivision () of Section 11054, specified in
paragraph (14), (15), or (20) of subdivision (d) of Section 11054, or specified
in subdivision (b), (c). or (g) of Scction 11055, or (2) any controlled substance
classified in Schedule 111, 1V, or V which is a narcotic drug, (b) who hires,
employs, or uses a minor to unlawfully transport, carry, scll, give away,
prepare for sale, or peddle any such controlled substance, or (¢) who unlaw-
fully sclls, furnishes, adininisters, gives, or offers to sell, furnish, administer,
or give, any such controlled substance to a minor, shall be punished by
imprisonment in the state prison for a period of three, six, or nine years.
(Added by Stats.1972, c. 1407, p. 3013, § 3. Amcnded by Sia1s.1973, c. 1078, p. 2174,

) § 5, cff. Oct. 1, 1973, Suats.1976, c. 1139, p. S080, § 68, opcrative July 1. 1977;
S1a1s 1983, ¢. 790, § 6. Stars.1984, ¢, 1635, § 53; Siats. 1985, c. 1377, § 1; Stats. 1986, c.

1035, § 1. Stats. 1986, ¢. 1044, § 6. Stats.1987, c. 970, § 4; Stais. 1990, c. 1664 (A.B.
2645), § 1.5)

Historlcal and Statutory Notes

The 1973 amcodincnt desigmaned subds. (o) sion (1) of seation 11053, o spedilied in subdi.
10 () and conditions (1) and (2) of subd. (a); vision (b) or (c) of scction 11058, or”; substi-
inscried in subd. (a}(1) the words “specified in  tuted. at the beginning of subd. (a)(2), the
subdivision (b) or (c) of section 11504, speci-  words “any controlled substance classified in
ficd in paragraph (1), (32), or (17), of subdivi-  Schedule 111, IV, or V which is a narcotic drug™
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§11353 UNIFORM CONTROLLED SUBSTANCES

for the words “classified in Schedule | or 11,
other than marijuana.”™ substituted in subd.
(a)(2). in two instances, the words “any such
controlied substance” for the words “any con-
wolled substance classified in Schedule § or 117;
substituted in subds. (b) and (c), the words
“any olfense described in subdivision {(d)” lor
the words "any felony described in this divi.
sion or of any offense under the laws of any
other state or the United States which, if com-
mitted in this state would have been punisha.
ble of a felony offense described in this divi-
sion™; and added subd. (d).

Following the 1973 amendinent, the section
provided:

“(a) Every person 18 years of age or over
who in any voluntary manner solicits, induces,
encourages, or intimidates any minor with the
intent that the minor shall knowingly violate
any provision of this chapter or Section 11550
with respect to (1) a controlled substance
which is specified in subdivision (b) or (c) of
Section 11054, specified in paragraph (11),
(12), or (17) of subdivision (d) of Section
11054, or specified in subdivision {b) or (c) of
Section 11055 or, {2) any controlled substance
classified in Schedule 111, 1V, or V which is a
narcotic drug. who hires, employvs, or uscs a
minor to knowingly and unlawlfully transport,
carry, sell, give away, prepare for sale, or ped-
dle any such controllcd substance, or who un.
lawfully sells, furnishes, administers, gives, or
offers to sell, furnish, administer. or give. any
such conirolled substance 10 a minor shall be
punished by imprisonment in the state prison
for a period of 30 vears 1o life and shall not be
eligible for release upon completion of sen.
tence or on parole or any other basis until he
has been imprisoned for a period of not less
than five years in the state prison.

“(b) If such person has been previously con.
victed once of any offense described 1n subdivi-
sion (d), the previous conviction shall be
charged in the indictment or information and,
if found 10 be true by the jury upon a jury trial
or by the court upon a court trial or if admat-
ted by the person, he shall be imprisuned in
the state prison for a period of 10 vears 1o life
and shall not be eligible for release upon com-
pletion of sentence or on parole or any other
basis until he has been imprisoned for a period
of not less than 10 years in the state prison.

“(c) If such person has been previously con.
victed two or more times of any oifense de-
scribed in subdivision (d), the previous convic.
tions shall be charged in the indictment or
information and, if found 10 be true by the jury
upon a jury uial or by the court upon a coun
trial or if admitied by the person, he shall be
imprisoned in the state prison for a pericd of
1S years to life and shall not be eligible for

Div. 10

relcase upon complenon of senience or on
parole or any other basis unii} he has been
imprisoned for a period of not less than 15
years in the state prison.

"(d) Any previous convition of any of the
folluwing oficnses, or of an offense under the
laws of another state or ol the United States
which, if commitied in this state, would have
been punishable as such an offense, shall be
charged pursuant 10 subdivision (b) «r (c) of
this scction:

“(1) Anv fclony affense deseribed o Sevtenn
11378, 11379, ur 11380,

“(2) Any fclony offense described in this di-
vision involving a controllcd substance speci-
fied in subdivision (b) or (c) of Section 11053,
specificd in paragraph (10). (1), (12), or (17)
of subdivision (d) of Section 13054, or speci-
fied in subdivision (b} or (c) of Section 11055.

"{3) Any fclony offense described in this di.
vision involving 3 narcotic drug classilicd in
Schedule 11, IV, or .7

Resentencing for violations between March
7. 1973, and Ociober 1, 1973, sce Historical
Note under § 11350

The 1976 amendment deleted those provi-
sions rclating to punishment following “state
prison” and substitutcd the wards “for a periexd
of three, feur, aor Tive vears”, and deloted subd
(b) 10 (d).

The 1983 amendment revised subdivision -
tations to rcllicet the addinian of subd. (v) of
§ 11054,

The 1984 amendment substituted "paragraph
(13), (15). or (20)" for “paragraph (11), (12). or
{17)"; and madc 3 nensubstantive punciuation
change.

The 1985 amendment deleted “knowingly™
from “with the intem that the minar <hall
knowingly violate”™ and “knowingly and” Irom
“who hires, employs, or uses a manor 10 know-
ingly and unlawfully transport™.

The 1986 amendment by ¢. 1044, § 6. inscrt-
ed a reference to subd (1) of § 110584 relaning
to cocang; and increased the punishment
from 3, 4 or 5 vears to M % or 7 years

Amendment of this scction by § 6.5 of Stats.
1986, c. 1044, failcd to become operative uader
the provisions of § 36 of thar Act.

Effect of amendment of section by two or
more acts at the same scsuion of the legisla
ture, see Governmen Code § Y605,

The 1987 amendnent substituted “(b), {c). or
(g) of Section 110%%" for “"(b) or {c) of Section
11055".

The 1990 amundment ncreased the term of
imprisonment 10 three. six or nine years from
three, five or scven vears.
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NARCOTICS—OFFENSES
Ch. &

non ol that section, the prive felony conviction
may be pleaded. 3 Op.Aty.Gen. 269 (1943).

18. Felony murdcr rule

Death resulting [rom commission of a felony
such a» sclling or administering of narcotics 1o
3 mviowesr conitutes mnder of the second de-
pice. Poople v Posdester (195%) 330 1°.2d
763, 51 C.2d 1492,

19. Judgment and scntence

Refusal o grant ncew trial, which was sougin
un ground of newly discovered evidence, on
grenmnd thint testinmony of witness, who was e
availiabhe ot traad Dt who wie proesent o boear
ing on audion tor new rial and who related
that he was present at sd¥c of narcotics but tha
defendant did not ginven or scll such narcotics
1 underemer apent, was incredible and tha
botause of witivesy” dlaiming privilepee apains
sclil-incrimination and thereby being unable 10
testify fully concerming meeting a different ve-
sult at a new trial woas not reasonably proba.
hle, was not b of discrctiomn; ot thae
watness appueitred and wesiiticd 1o a limited o
1ent did not constntuie 3 wainer of tus privilege.

®

§11353.1

People +. Hernandez (1971) 96 Cal.Rpyr. 854,
19 C.A3d 2.

Acquittal on charpe of furnishing. adminis.
tering and giving a minor a preparation of
heroin was not inconsistent with verdict of
guilty on charge of using such minor for pur-
e of transporsting herain,  Peaple v. De Pau-
1a (1953) 276 1".2d &00, 43 C.2d 633

mposition of sentences, afier conviction of
furnishing minor with a narcotic on four sepa.
ratc counts. to four consccutive terms of im-
misonment of five years cach as to one defen-
dant, and to twn consccutive terms of impris-
onment of five years with two concurrent
1ern of a like porieod as 1o anether Jefendant,
was within court’s discretion an8l did not con.
sutute cruel or inhuman punishment in consti-
tutional scnse.  People v. Tipton (1954) 263
1.2 196, 123 C.A.2d 233,

20. P vilew

On. =cal from conviction for sale of heroin -
a3 .or, court could not rewcigh evidence
and Leaw aferences contrary 1o those drawn
by the jury. Peuple v. Candalana (1954) 264
12d 71121 C.A.2d 686.

§ 11353.1. Enhancement of sentence imposed under § 11353

(a) Nowwithstanding any other provision of law, anv person 18 years of age
or over who is convicted o a violation of Scction 11353, in addition to the

punishment imposced (or that conviction, shall receive an additional punish-
mcent as {ollows:

(1) I the offensce involved heroin, cocaine, cocaine base, or any analog of
these substances and occurred upon the grounds of, or within, a church or
synagoguc, a playground, a public or private youth center, or a public
swimming pool, during hours in which the facility is open for business,
classes, or school-rclated programs, or at any time when minors are using the
facility. the defendant shall, as a {ull and scparatcly served enhancement to
any other enhancement provided in paragraph (3). be punished by imprison-
ment in the state prison for one vear.

(2) 1I the offense involved heroin, cocaine, cocaine base, or any analog of
these substances and occurred upon, or within 1,000 feet of, the grounds of
any public or private clementary, vocational, junior high, or high school,
during hours that the school is open for classes or school-related programs, or
at any time when minors are using the facility where the offense occurs, the
defendant shall, as a full and separately served enhancement to any other
cnhancement pravided in paragrapn (3), be punished by imprisonment in the
state prison lor two yoars,

(3) If the offense involved a minor who is at least four years younger than
the defendant, the defendant shall, as a full and separately served enhance-
ment 1o any other enhancement provided in this subdivision, be punished by

427



§ 11353.1 UNIFORM CONTROLLED SUBSTAI;ICF;SO
Ve

imprisonment in the state prison for one, two, or three years, at the discretion
of the court.

(b) The additional punishment provided in this section shall not be im-
posed unless the allegation is charged in the accusatory plcading and admitted
by the dcfendant or found to be true by the trier of G,

(c) The additional punishment provided in this section shall be in addition

to any other punishment provided by law and shall not be limited by any
other provision of law.

(d) Notwithstanding any other provision of law, the court may strike the
additional punishment provided for in this scction if it determines that there
are circumstances in mitigation of the addinional punishment and siates on
the record its reasons for striking the additional punishment.

(e) As used in this section the following definitions shall apply:

(1) "Playground” means any park or recreational area specifically*designed
to be used by children which has play equipment installed, including public
grounds designed for athletic activities such as bascball, football, soccer, or

basketball, or any similar facility located on public or private school grounds,
or on city, county, or state parks.

(2) “Youth center” means any public or private facility that is primarily
used to host recreational or social activities for minors, including, but not
limited to, private youth membership organizations or clubs, social service
teenage club facilities, video arcades, or similar amusement park facilities.

(3) "Videco arcade” means any premises where 10 or more video game

machines or devices are operated, and where minors are legally permitted to
conduct business.

(4) “Video game machine” mecans any mechanical amusement device.
which is characterized by the use of a cathode ray tube display and which,
upon the insertion of a coin, slug, or token in any slot or receptacle attached

to, or connected to, the machine, may be operated for use as a game, contest,
or amusement.

\S) “Within 1,000 fect of the grounds of any public or private clementary,
vocational, junior high, or high school” mcans any public arca or business
establishment where minors are legally permitied to conduct business which

is located within 1,000 feet of any public or privalc clementary, vocationa.,
junior high, or high school.

(D) This section does not require either that notice be posted regarding the

proscribed condu:t or that the applicable 1,000-foot boundary limit be
marked.

(Added by Sta1s.1989, c. 1178, § 1. Amended by S1ats.1990, c. 1663 (A.B.3744), § 1.
Stat5.1990, c. 1664 (A.11.2645), § 2;: Stais. 1990, ¢. 1665 (S.13.2112), § 1)

Historical and Statutory Notes

The 1990 amendment by c. 1665 rewrote

“Notwithstanding any other provision of law,
subd. (a) which read:

any person 18 years ol age or over who is
convicted of a violation of Section 11353 with
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NARCOTICS—OFFENSES
Ch. 6

pespent 1o any contiotiad aibstance spevilied in
subdivision (b), (1), or {c), or paragraph (1) of
subdivision () of Secction 11054, specified in
paragraph (14), (15), or {20) of subdivision (d)
of Sccrion 11054, specified in subdivision (b),
(c), or (g) of Section 11055, or any controlled
substance classificd in Schedule 11, IV, or V
which is 3 narcotic drup. where the defendant
n ot Jeast Joan yeats okicr than the minaor,

®

§ 113535

Jhall receve an additional punishment of one,
twu, o three vears at the court’s discretion.”

The 1990 amendment also added subd. (e)
containing definitions and subd. (f) relating to
notice and marking boundaries.

Effect of amendment of section by two or
more acts at the same session of the legisla.
wre, se Government Code § 9608,

Library References

Diugs and Narcotics <133,
Infants &20.
WESTLAW Topie Noa. 138, 21).

C.J.S. Drugs and Narcotics §§ 225 to 229.
C.1.S. Infants §§ 95 to 107.

§ 11353.5. Adult preparing for sale, sclling, or glving controlled sub-
stance to minor upon school grounds, public playgrounds,
churches, or synagogues; comparative ages of defendant

and minor

Except as authorized by law, any person 18 ycars of age or older who
unlawfully prepares for sale upon school grounds or a public playground, a
church or a synagogue, or sclls or gives away a controlled substance, other
than a controlled substance described in Section 11353 or 11330, 1o a minor
upon the grounds of, or within, any school, public playground, church, or
svnagogue providing instruction in kindergarten, or any of grades 1 to 12,
inclusive, during hours in which those facilitics are open for classes or
school-related programs, or at any time when minors are using the facility
svhere the offense oceurs, or upon the grounds of a public playground during
the hours in which school-related programs for minors are being conducted,
or at any time when minors are using the facility where the offense occurs,
shall be punished by imprisonment in the state prison for five, seven, or nine
vears. Application of this section shall be limited to persons at least five
vears older than the minor to whom he or she prepares for sale, sells, or gives
away a controlled substance.

(Added by Stats.1983, c. 951, § 1. Amended by Stats. 1986, c. 1038, § 1; Stats.1988, c.

1266, § 1; Sta1s.1990, c. 1663 (A.B.3744), § 2; S:a1s.1990, c. 1664 (A.B.2645), § 3:
Stats. 1990, ¢. 1665 (5.B.2112), § 2.)

Historical and Statutory Notes

Section 2 of Stats 1983, ¢. 951, provides: The 1990 amendment by c. 1665 rewrote the
“This act shall be known and may be cited as tection which read:
“The School Safety Act o 198377

“Lxeept as avthorized by law, any person 18
The 1986 amcendmemi substituted, in the first

wwntencee, “or sellc or gives away” for “<clis, or
pives away”; and changed the imprisonment at
the end of the section from ™S, 6, or 7 vears”™
for *S, 7, or 9 years™.

The 1988 amcndment increased the age of
the miieen sevpicntl of caonteollod wthatanees
from "14 years™ 1o "18 years™; and added the
last sentence relating 15 application of the sec-
tion 10 persons at lcast five years older than
the minor recipient

years of age or older who unlawfully prepares
for sale upon school grounds or a public play-
ground, or sclls or gives away 3 controlled
substance to a minor under the age of 18 years
upon the grounds of, or within, any school
providing instruction in kindergarten. or any
of prades Vtheough 12, inclusive, during hours
i whieh the school is open for classes or
school-related programs, or upon the grounds
of a public playground during the hours in
which school-related programs for minors are
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§11353.5 UNIFORM CONTROLLED SUBSTANCES
Div. 10
being conducied, shall be punished by impns- Effcct of amendment of scction by two or

onment in the state prison for five. seven, or  morc acts at the samc session of the legista.
nine years. Application of this section shall be  1¢c, <cc Government Code § 9605.

limited 1o persons a1 least five vears older shan ’

the manor to whon he o sl prepaces fs sale,

sells, or gives away a controlled substance.”

Cross Refcrences

Lilé sentence for person who has served two or more prior terms for certain drug offenses
involving minors, sce Penal Code § 667.75.

Library References
Drugs and Narcotics 133
Infants =20
WESTLAW Topic Nos. 138, 211.

C.JS. Drugs and Narcoties §§ 225 10 229,
C.J.S. Infants §§ 95 10 107

§ 11353.6. Juvenile Drug Trafficking and Schoolyard Act of 1988; addi-
tional punishment

(a) This section shall be known and ma& be cited as the Juvenile
Trafficking and Schoolyard Act of 1988.

(b) Any person 18 ycars of age or over who is convicled of a violation of
Section 11351.5 or of Section 11352 or 11379.6, as thosc sections apply to
paragraph (1) of subdivision (f) of Section 11054 or a conspiracy to commit
such offense, where such violation takes place upon the grounds of, or within
1,000 fect of, a public or private clementary, vocational, junior high school or

high school, shall receive an additional punishment of 3, 4, or 5 years at the
court’s discretion.

Drueyg

(c) Any person 18 years of age or older who is convicted of a violation
pursuant to subdivision (b) which involves a minor who is at least lour years
vounger than that person shall, as a full and scparately served enhancement
to that provided in subdivision (b), be punishcd by imprisonment in the state
prison for 3, 4, or 5 years at the court’s discretion.

(d) The additional terms provided in this section shall not be imposed

unless the allegation is charged in the accusatory pleading and adimitted or
found to be true by the trier of fact.

(c) The additional terms provided in this scction shall be in addition 10 any

other punishment provided by law and shall not be limited by any other
provision of law.

(f) Notwithstanding any other provision of law, the court may strike the
additional punishment for the enhancements provided in this section if it
determines that there are circumstances in mitigation of the additional
punishment and states on the record its reasons for striking the additional
punishment.

(Added by Sta1s.1988, c. 1248, § 1.)

Library Relercnces

Drugs and Narcotics €68 to 70, 133. C.J.S. Drugs and Narcotics §§ 164 10 173,
Infants ¢20.

225 10 229.
WESTIAW Topic Nos. 138, 211. C.JS. Infants §§ 95 10 107,
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§ 11353.6

Notes of Decirions

8. Intent

Defendant’s mistake about age of person te whom he
sold cocamne was not defense to charge of sellng co
caine W & minor; specific intent for offense wae intent
o sell cocsine, not intent to sell 10 & minor, aad igno-
rance an 1o person’s age neither disproved imtent nor
negated evil design on part of defendant. People v.

Williams (App. 2 Dist.1991) 284 Cal.Rpts. 454, 233 Cal.
App. M 407.

Specific intent for crime of selling cocaine to & minor
is intent to sell cocaine, not intent to sell R to & mimor.
Prople v. Williams (App. 2 Dist.1991) 284 Cal.Rptr. 454,
233 Cal.App.3d 407,

§ 11353.1. Enhancement of sentence imposed under § 11353

Historical and Swatutory Notes
1992 Legislation
Amendment of this section by § 1 of Stats 1992, ¢

923 (A.B.176S). failed to become operative under the
provisions of § § of that Act.

§ 11353.5. Adult preparing for sale, eelling, or giving controlled substance to minor upon school

grounds, public playgrounds, churches, or synagogues; comparslive ages of defen-
dant and minor

Historical and Statutory Notes
1992 Legisiation

Amendment of thin sectmn by § 2 of Stata 1992, ¢
923 (A .D.1765). failed Lo hecome operative wnder the
provisions of § § of that Act

§ 11353.6. Juvenile Drug Traflicking end Schoolyard Act of 1988; additional punlshment

(a) This section shall be known, and may be cited, as the Juvenile Drug Trafficking and Schoolyard
Act of 1SK8.

(b) Any person 18 vears of age or over who is convicted of a violation of Section 11351.5, or of
Section 11352, or 11379 6, as those sections apply to paragraph (1) of subdivision (f) of Section 11054,
or of Section 11351, 11352, or 11379.6, as those sections apply to paragraph (11) of subdivision (c) of
Section 11054, or of a conspiracy to commit * * * one of those offenses, where the violation takes
place upon the grounds of, or within 1,000 feet of, a public or private elementary, vocational, junior
high * ° °, or high school during hours that the school is open for classes or school-related

programs, or at any time when minors are using the facility where the olfense occure, shall receive
an additional punishment of 3, 4, or 5 years at the court’s discretion.

(c) Any person 18 years of age or older who is convicted of a violation pursuant to subdivision (b)
which involves a minor who is at least four years younger than that person * * °, as & full and

separately served enhancement to that provided in subdivision (b), shall be punished by imprisonment
in the state prison for 3, 4, or 5 years st the court's discretion.

(d) The additional terms provided in this section shall not be imposed unless the allegation is
charged in the accusatory pleading and admitted or found to be true by the trier of fact

(e} The zdditional terms provided in this section shall be in addition to any other punishment
provided by law and shall not be limited by any other provision of law.

(D Notwithstanding any other provision of law, the court may strike the additiona) punishment for
the enhancements provided in this section if it determines that there are circumstances in mitigation

of the additiona! punishment and states on the record its reasons for striking the additiona)
punishment.

(g) “"Within 1,000 feet of a public or private elementary, vocational, junior high, or high school”
means any public area or business establishment where minors are legally permitted to conduct

business which is located within 1,000 feet ¢f any public or private elementary, vocational, junior
high, or high school.

(Amended by Stats. 1992, c. 989 (A.B.2124), § 1.}
Additions or changes indicated by underiine; deletions by asterisks * * ¢
25
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NARCOTICS—OFFENSES § 11354

Ch. 6

§ 11353.7. Adult preparing for sale, sale or gift of controlled substance
to minor in public parks

Except as authorized by law, and cxcept as provided otherwise in Sections
11353.1, 11353.6, and 11380.1 with respect to playgrounds situated in a public
park, any persan 18 yvears of age or older who unlawfully prepares for sale in
a public park, mctuding units of the state park system and state vehicular
rccreation arcas, or sclls or gives away a controlled substance to a minor
under the age of 13 years in a public park including units of the state park
system and state vchicular recreation arcas, during hours in which the public
park, including units of the state park syvstem and state vchicular recreation
arcas, is open for use, with knowledpe that the person is a minor under the
age ol 14 years, shall be punishied by imprisunment in the state prison for
three, six, or ninc vears,

(Added by S1a1s 1988, ¢. 1177, § 1. Amended by Stais.1990, c. 1665 (S.B.2i12), § 3.)

Historical and Statutory Notces

The 1990 armcndment inscried “and except as 113536, and 11380.1 with respect to play-
provided  otherwee 0 Seanons 113831, prounds situated in 2 public park™,

Library References

Drugs and Narcotics S68 10 70, 133 CJS. Drugs and Narcotics §§ 164 10 173,
Intanms =20 225 10 229,

WESTLAW Topie Nos. 138, 211, CI1S Infants 8§ 95 10 107
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RESTRICTED DANGEROUS DRUGS
Ch. 6

el (App. S D10.1990) 266 Cal.Kpie. 4N, 217
Cal.App.3d 1533, review denicd.

§11380

§ 11380. Adult using minor as agent; Induclng minor to violate provi-
slons; furnishing to minor; punishment

(a) Every person 18 years of age or over who violates any provision of this
chapter involving controlled substances which are (1) classified in Schedule
1, IV, or V and which are not narcotic drugs or (2) specified in subdivision
(d) of Scction 11054, except paragraphs (13), (14), (15), and (20) of subdivi-
sion (d), specified in paragraph (2) or (3) or subdivision () of Section 11054,
or specified in subdivision (d), (e), or (f) of Section 11055, by the use of a
minor as agent, who solicits, induces, encourages, or intimidates any minor
with the intent that the minor shall violate any provision of this article
involving thosc controlled substances or who unlawfully furnishes, offers to
furnish, or attempts to furnish thosc controlled substances to a minor shall be

punished by imprisonment in the state prison for a period of three, six, or
ninc ycars.

(b) Nothing in this scction applies 1o a registered pharmacist furnishing
controlled substances pursuant to a prescription.

(Addced by Stats.1972, c. 1407, p. 3023, § 3. Amended by Stats.1973, c. 1078, p. 2186,
§ 25, cff. Oct. 1, 1973; S1a15.1976, c. 1139, p. 5085, § R4, operative July 1, 1977,
Siats. 1984, c. 1635, § 70; Sia1s.198S, c. 3, § 9, ff. Jan. 29, 198S; Stats.1986, c. 248,

§ 14S; Sais.1986, c. 1035, § 3. S1ats.1986, . 1044, § 23; Stats.1990. c. 1664 (A.B.
2645), § 5. Stats.1990, c. 1665 (S.B.2112), § S.)

Historical and Statutory Notes

As added in 1972, the scction read:

“Every person 18 years of age or over who
violates any provision of this chapier involving
controlled substances classified in Schedule
1, 1V, or V by the use of a minor as agent,
who solicits, induces, cncourages, or intim.
idates any minor with the intent that the minor
shall violate any provition of this chapier in.
volving controlled substances classified in
Schedule UL IV, or V, or who unlawfully fur-
nishes, offcrs to furnish, or attempts to furnish
controlled substances classilied in Schedule
1. 1V, or V 10 a minor shall be punished by
imprisonment in the state prison for a period
of 10 years 10 lifec and shall not be eligible for
rclease upon complction of scnicnce or on
parole or any other basis until he has been
imprisoned for a period of not less than five
yoars m the she prisan,

"Il such person has been previously convict-
cd once of any lelony offerse described in this
division, of a conspiracy to commit any of.
fense described in this division, or of any of-
funse uider the laws of any other vate or the
United States which, i committed in this state,
would have been punishable as a iclony of-
fense described in this division, the previous
conviction shall be charged in the indictment

or information and, if found 1o be true by the
jury upon a jury trial or by the court upon a
court trial or if admitted by the person. he
<hall be imprisoncd in the state prison for a
period of 10 years to life and shall not be
cligible for release upon completion of sen-
tence or on parole or any other basis until he
has been imprisoned for a period of not less
than 10 years in the state prison.

"If such person has been previously convict.
ed two or more times of any fclony offense
described in this division, of a conspiracy to
commit any offense described in this division,
or of any offense under the laws of any other
state or the United States which, if committed
in this state, would have been punishable as a
fclony offense described in 1his division, the
previous convictinns shall be charged in the
indictment or information and, if found 1o be
true by the jury upon a jury trial or by the
court upon a court irial or if admitted by the
person, he shall be imprisoned in the state
prison for a pcriod of 15 ycars to life and shall
not he cligible for 1clease upan completion of
sentence or on parole or any other basis until
he has been imprisoned for a period of not less
than 1S years in the state prison.
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“Nothing contained in 1his scction shall ap-
piy 10 a rcgistered pharmacist furnishing con-
trollicd subsiances classified in Schedule 11,
IV. or V pursuant to a prescription.”

The 1973 amendment designated the original
four paragraphs as subds. (3). (h), (¢), amd (c);
il rewrote subd. (a); it substituted in subds. (b)
and {c) the words “offense described in subdi-
vision (d)" for the words “felony offense de-
scribed in this division, of a conspiracy to
commit any offcnsc described in this division,
or of any offense under the laws of any other
state or the United Siates which. if commiticd
in this state, would have been punishable as 2
felony offense described in this division; it
added subd. (d); and in subd. (¢) following the
words “controlled substances™ it delcted the
words “classified in Schedule 11, 1V, or V.°

Following the 1973 amendment the scction
provided:

“(a) Every person 18 years of age or over
who violates any provision of this chapiey in-
volving controlled substances which arc (1)
classified in Schedule H1, IV, or V and which
are not narcotic drugs or (2) which are speci-
ficd in subdivision (d) of Scetion 11053, except
paragraphs (10), (11), (12), and (17) of such
subdivision, or specified in subdivision (d) of
Section 11055, by the use of 2 minor as apent,
who solicits, induces, cncourages, or inlim-
idates any minor with the iment that the i
shall violate any provision of this article in-
volving such controlted substances or who un-
lawfully furnishes, offers 1o furnish, or at-
temnpts to furnish such controlled substances 1o
a minor shall be punished by imprisonment in
the state prison for a period of 10 years 1o life
and shall not be cligible for relcase upon com-
pletion of sentence or on parole or any other
basis until he has been imprisoned for a period
of not less than five years in the state prison.

“(b) If such person has been previously cone
victed once of any offense described in subdivi-
sion (d), the previous conviction shall be
charged in the indictment or information and.
if found to be true by the jury upon a jury trial
or by the court upon a court lrial or i admit-
ted by the person, he shall be imprisoned in
the state prison for a period of 10 years 10 life
and shall not be cligible for release upon com-
pletion of sentence or on parole or any other
basis until he has been imprisoned for a period
of not less than 10 years in the state prison.

“(c) i such person has becn previously con.
victed twu or more times of any offense de-
scribed in subdivision (d) the previous convic-
tions shall be charged in the indictment or
information and. if found to be true by the jury
upon 2 jury trial or by the court upon a court
trial or if admiued by the person, he shall be
imprisoned in the state prison {or a period of
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1S years to life and shall not be cligible for
relcase upon completion of sentence o on
parolc or any other basis until he has been
imprisoned for a period of not less than 15
ycars in the state prison.

() Any provious convicton ol any ol the
following ollcnscs, of a conspiracy 10 commit
such an olfense, or of an offcnsc under the
laws of another state or of the United States
which, if committed in this statc, would have
been punishable as such an offense, shall be
charged pursuant to subdivision (b) or (c) of
this section:

“(1) Any fclony oflense described in Sectiun
11351, 11352, 11353, 11353, 11358, 11359,
11360, 11361, 11363, or 11366.

“{2) Any felony offense described in this ar-
ticle. °

“{e) Nothing containcd in this scction shall

apply to a registicred pharmacist furnishing

controlled subsiances pursuant 1o o prescrip-
uon.”

Resentencing for violations between March
7. 1973, and Ociober 1, 1973, sce Historical
Note under § 11350

The 1976 amcndment deleied the punish-
ment provisions [ollowing “staic prison™ in
subd. (a) and substiiured “for a period of three,
four or live years™, deleted subds, (h) e (d);
and redettered lormer subd. (¢) 1o be subd. (b).

The 1984 amendment substituted. in the first
paragraph, “except paragraphs (13), (14). (15),
and (20) of subdivision (d)” for “except para.
graphs (10). (11), (12). and (17) of such subdi-
vision,”; and made nonsubstantive changes in
wording.

The 1985 amendment substituted in the first
paragraph (20). (21), (22). and (23)" for "and
(20)", and =, (¢). or () of Section 11055, except
paragraph (3) « 7 subdivision () and subpara-
graphs (A) and (B) of paragraph (2) of subdivi-
sion (f),” for "of Section 11055,"; substituted
“Nothing in this section applies™ for “Nothing
contained in this <cction shall apply” in subd.
(h): and nurde ather nonsubsbantive Changes.

The 1986 amcndment by c¢. 1044 inserted
internal references to § 11054 relating to co-
cainc; and increased the penalty from 3. 4. or
2 years to 3, S. or 7 years a1 the end of subd.
(a).

Effect of amendment of section by two or
mare acts at the same session of the legisla-
ture, see Govermment Code § 9605,

The 1990 amendiment by c. 1665, in subd.
(2), deleted the reference 1o paragraphs (21) 1o
(23) following the reference to paragraph (20).
deleted “except paragraph (3) of subdivision
(¢) and subparagraphs (A) and (B) of para-
graph (2) of subdivision (f).” following “Scc-
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tion 11055", and substituted “three, six, or nine
years” for “3, S, or 7 years™.

Undcer the provisions of § 8 of Siats.1990, c.
1665, the 1990 amendments of this section by
c. 1664 and c. 1665 were given cffect and
incorporated in the form set forth in § S of c.
166S. An amendment of this section by § 4 of

®

§11380.1

Stats.1990, c. 1665, failed 1o become operative
under the provisions of § 8 of that Act.

Derivation: Former § 11913, added by Stats.
1965, ¢. 2030, p. 460S, § 1. amended by Stats.
1969, c. 403, p. 937, § 3; Stats.1970, c. 1098, p.
1956, § 17; Stats.1971, c. 1748, p. 3758, § 43.6.

Cross References
Convictions under this section, prohibition of probation or suspension of sentence, see Penal

Code § 1203.07.

Fines, increment for each separate offense, see § 11372.S.
Life sentence for person who has scrved two or more prior terms for certain drug olffenses

involving minors. see Penal Code § 662.7S.

Marijuana offcnsecs, effect of prior conviction under this section, sce § 11357 et seq.
Persons convicted of §§ 11351, 113515, or 11352, sentence enhancements for prior conviction of

this section, sce § 11370.2.
Peyte offenses, soe § 11363,

Library References

Criminal Law €1200.

Drugs and Narcotics €376, 133,
Infants ©20.

WESTLAW Topic Nos. 110, 138, 211.

C.}.S. Criminal Law § 1638.

C.J.S. Drugs and Narcotics §§ 172, 173, 181,
225 to 229.
C.J.S. Infants §§ 95 10 107.

Notes of Decislons

Arrest 8
Instructions 2

1. Arrest

Where mother informed narcotics investiga-
tor that she overheard telephone conversation
in whith her dianghter made appointment 1o
meet man after sehool in order 10 be taken to
somcone who would furnish her with methe.
drinc, investigator who observed defendant
with girl had probable cause 1o arrest delen-
dant for inducing and cncouraging minor to

violale law against possession of dangerous
drugs, or for offering to furnish restricted dan-
gerous drug. People v. Bevins (1970) 85 Cal.
Rptr. B76, 6 C.A.3d 421.

2. Instructions

In prosecution for using minor as agent to
furnish amphctam.nes and dexadrine under
this section description of offense in jury in-
struction using language of § 11353 prohibit-
ing using minor to furnish other controlled
substances was harmless error. People v. Car-
bonie (1975) 121 Cal.Rpir. 831, 48 C.A.3d 679.

§ 11380.1. Enhancement of sentence Imposed under § 11380
(a) Notwithstanding any other provision of law, any person 18 years of age

or over who is convicted of a violation of Section 11380, in addition to the
punishment imposed for that conviction, shall receive an additional punish-
ment as follows: )

(1) If the offense involved phencyclidine (PCP), methamphetamine, or any
analog of these substances and occurred upon the grounds of, or within, a
church or synagogue, a playground, a public ¢r private youth center, or a
public swimming pool, during hours in which the facility is open for business,
classcs, or school-related programs, or at any time when minors are using the
facility, the defendant shall, as a full and separately served enhancement to
any other enhancement provided in paragraph (3), be punished by imprison-
ment in the state prison for one year.

(2) If the offensc involved phencyclidine (PCP), methamphetamine, or any
analog of these substances and occurred upon, or within 1,000 feet of, the
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grounds of 2~y public or private elementary, vocational, junior high school,
or high school, during hours that the school is open for classes or school-relat-
ed programs, or at any time when minors are using the facility where the
offense occurs, the defendant shall, as a full and separately served enhance-
ment to any other ecnhancement provided in paragraph (3), be punished by
imprisonment in the state prison for two ycars.

(3) If the offense involved a minor who is at least four years younger than
the defendant, the defendant shall, as a full and separately served enhance-
ment to any other enhancement provided in this subdivision, be punished by

imprisonment in the state prison for one, two, or three years, at the discretion
of the court.

(b) The additional punishment provided in this section shall not be im-
posed unless the allegation is charged in the accusatory pleading and admitted
by the defendant or found to be true by the trier of fact.

(c) The additional punishment provided in this section shall be in addition

to any other punishment provided by law and shall not be limited by any
other provision of law.

(d) Notwithstanding any other provision of law, the court may strike the
additional punishment provided for in this section if it determines that there
are circumnstances in mitigation of the additional punishment and states on
the record its reasons for striking the additional punishment.

(¢) The definitions contained in subdivision (e) of Section 11353.1 shall
apply to this scction.

(f) This section does not require either that notice be posted regarding the

proscribed conduct or that the applicable 1,000-foot boundary limit be
marked.

(Added by Stais.1990, c. 1663 (A.B.3744), § 3: Stats.1990, c. 1664 (A.B.2645), § 6
Sta1s.1990, c. 1665 (S.B.2112), § 6.)

Historlcal and Statutery Notes

Section affected by two or more acts at the

same session of the legislzture, see Govern-
mcnt Code § 9605.



